
What kind of European Union  
after the Russia-Ukraine war?
Europe’s solidarity towards Ukraine is accompanied by 
regrets and promises. We see the EU-27 denouncing the 
mistakes of the past and their lack of voluntarism. They 
also commit to building real sovereignty. Is this credible? If 
it is, then how credible? 

At the risk of being labelled a Eurosceptic – in fact, I am a 
federalist – let us note three recent successes in the EU’s 
handling of the pandemic: the €750 billion recovery plan, the 
pooling of vaccines and the existence of a single currency 
without which Covid-19 would have caused multiple monetary 
crises. But that shouldn’t stop us from criticising the rest…

Agriculture and energy: symbols of a powerless EU

News that the Union imports significant volumes of cereal and 
maize from Russia and Ukraine should surprise many people. 
The embargo on Russia and breakdown of supply chains in 
Ukraine will force the EU to seek supplies from the US, Canada 
and Brazil, welcoming into its ports cereal and maize derived 
from GMOs and other techniques forbidden to European 
farmers. But where are all the EU’s grain stores? Disappeared in 
the free trade agreements!

For 15 years, I have considered “EU energy policy” to be an 
awful example of governance. The liberalisation of the sector, 
on the pretext of reducing consumer prices, has resulted in the 
creation of powerful conglomerates divorced from the current 
expectations of society. The “energy mix” is still organised at 
national level, with poor decisions growing: in Germany, carbon 
is replacing nuclear; France is zig-zagging from pro-nuclear to 
anti-nuclear and back again.

It is incredible that the EU sanctions against Russia de facto 
exclude oil and gas. Our powerlessness is total and long-
standing. Count ourselves lucky that Putin has not cut the 
pipelines, otherwise we would be on our knees. 

Focussing on the details while denying the essence 

Any ambitions the Member States might have shatter against the 
wall of bureaucracy. Regarding energy, what was the favourite 
theme of recent months? Developing a grand European energy 
policy? Not at all! The whole debate was focussed on this 
ridiculous Taxonomy, under which we are seriously trying to 
determine whether nuclear and gas are green, red or transition 
energies!

Taxonomy has also found its way into the discussion about 
“European defence”, with France’s defence minister Florence 
Parly insisting that it could thwart the financing of arms and 
military equipment. The mind boggles! As always, quantity 
trumps quality. Rather than increase military budgets as 
Germany and now France are proposing, it would be far better 
to teach our armies how to work together by establishing hubs 
of joint defence. 

This bureaucratic drift must be resisted by simplifying EU 
governance, making it more transparent and priority-centred. 
Piling up rules leads to paralysis. We have to promote 
management-by-project without being afraid to turn over a 
few tables at the WTO or at NATO, the latter President Macron 
rightly called “braindead”. 

The “immediate” accession of Ukraine to the EU is a symbol 
of solidarity that should be supported. But that fast-track 
accession must happen in parallel with the transformation of 
our Union into a two-circle system: a federal circle bordered 
by an outer “Grand Market” circle granting Ukraine and the 
Balkans access along with security and military protection.  

Russia-Ukraine war: will it lead to integration or 
disintegration? 

One thing for certain is that the conflict and its aftermath will 
entrench inflation, with an extra risk of stagflation (inflation + 
recession). Such a scenario, inevitable in my opinion, will plant the 
seeds of disintegration among the eurozone economies if the most 
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On 9 December 2021, the Taxonomy train reached its first station 
with the publication of Delegated Regulation 2021/2139 in the 
EU Official Journal. A wide range of industries from forestry and 
construction to cement manufacturing and waste treatment 
are now subject to binding criteria determining when a specific 
economic activity makes a substantial contribution to the 
objectives of climate change mitigation and adaptation, thereby 
earning the label of a “green” investment.

But there is still some treacherous terrain to be traversed. The 
first delegated act mentioned above was able to be adopted only 
because the Commission decided to remove the most controversial 
economic sectors – nuclear energy and natural gas – from the 
text, allowing time for additional analysis and, eventually, a new 
delegated act.  

The discussion over how the European economy can most 
effectively wean itself off fossil fuels and move towards the 
ultimate goal of net carbon neutrality by 2050, in line with the 
EU’s commitments under the Paris Agreement, is a heated one 
that needs no introduction. Central to the debate is whether, 
and to what extent, natural gas and nuclear energy should play 
a role in that process of decarbonisation. Beyond the predictable 
gulf between industry and civil society, the issue has split EU 
governments down the middle. 

Member States mostly from eastern or southern Europe regard 
natural gas as a vital “transition fuel” and have pushed hard for it to 
be recognised as a valid investment under Taxonomy. Meanwhile, 
a coalition of countries led by France want to see nuclear power 
included, but they are bitterly opposed by an alliance consisting of 
Austria, Luxembourg, Denmark and Portugal. 

Having commenced a national phase-out years ago, Germany is 
in principle against nuclear, although its own governing coalition 
is divided on the issue. On natural gas, Berlin has declared itself 
favourable.

Such is the minefield the Commission had to deal with as it 
set about drawing up this piece of secondary legislation. In its 
preparations, the Berlaymont was no doubt influenced by the 
publication of reports in the first half of 2021 by the Joint Research 
Council (JRC), the Euratom group of experts on radiation protection 
and waste management, and the Scientific Committee on Health, 
Environmental and Emerging Risks (SCHEER) respectively. The 
three EU bodies were of the same basic view: that nuclear energy 
does no more harm to human health or the environment than 
other energy sources included in Taxonomy.

A New Year’s surprise

In previous editions, the Newsletter has written about the 
unsatisfactory way in which the Taxonomy process has been 
conducted. The anomalies reached new heights, however, when 
DG FISMA (the responsible department) decided to submit a first 
draft of the delegated act to the two Sustainable Finance expert 
groups on 31 December 2021, i.e. New Year’s Eve.

The Commission certainly has a history of indulging in this sort of 
procedural creativity (recall that in the famous Orphacol case, a 
draft implementing act was tabled to the Member State committee 
on a date that was a public holiday in certain EU countries!), but 
given how important the Berlaymont considers Taxonomy to be, 
this was a highly unorthodox decision that flew in the face of basic 
norms of transparency. 

The expert groups – one composed of Member State officials, the 
other of selected stakeholders – were initially given 12 days to 
provide feedback on the draft, but the Commission later extended 
the deadline to 21 January in reaction to criticism.

Having applied the finishing touches in late January, Commissioner 
for Financial Services Mairead McGuinness (pictured below) 
unveiled the final delegated act on 2 February 2022. As expected, 
both nuclear energy and natural gas have been incorporated into 
the Taxonomy framework under the category of “transitional” 
activities. 

In order to obtain the “green” label, new gas plants must replace 
an existing coal-fired power station by December 2030, must run 
100% on renewable or low-carbon fuels by December 2035, and 
must ensure that their direct emissions do not exceed 550kgCO2e/
kW over a 20-year period. Also, new nuclear plants must obtain a 
construction permit before 2045 and show detailed plans to have 
a disposal facility in place by 2050 for high-level radioactive waste. 

CLIMATE CHANGE

Commission proposes green finance rules for gas and nuclear
If Taxonomy, Part I turned out to be an anti-climax, the sequel promises more drama. In early February 2022, the 
Berlaymont published its “Complementary Delegated Act”, this time setting out criteria for the most sensitive sectors. But 
stakeholders and governments are polarised, while the threat of legal action looms
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*All signed articles express the views of the author only.

The Commission has also proposed to introduce new disclosure 
obligations for companies active in the gas and nuclear industries, 
as a way of helping investors make informed decisions.

The package has already provoked strong reactions and accusations 
of “greenwashing”, not only from civil society but equally from 
certain investor groups. Nonetheless, Commissioner McGuinness 
has emphasised that the Taxonomy Regulation requires the 
relevant criteria to be reviewed every three years, leaving open the 
possibility that gas or nuclear could be removed from Taxonomy if 
warranted by scientific and technological developments.

Despite these reassurances, the governments of Austria and 
Luxembourg have stepped up their threats to take the matter 
to court. In their view, there is no legal basis for the inclusion of 
nuclear power in the EU’s Taxonomy system. 

Let us recall that Member State governments are regarded as 
“privileged applicants” under the Treaties, meaning that they do 
not need to demonstrate standing in order to challenge EU legal 
acts before the Court of Justice. This is in stark contrast to “non-
privileged applicants” such as citizens and companies, who are 
required to show that they are directly and individually concerned 
by such acts when they take legal action at EU level (see page 4).

What happens next?

Like it did with the first delegated act, the Commission has taken 
the unusual step of publishing the English version of the final text, 
but without formally submitting the act to the European Parliament 
(EP) and Council (this will not happen until all the official languages 
versions are finalised). The EP and Council will have a total of four 
months to scrutinise the delegated act and decide whether they 
want to green-light or veto it (although either Institution can adopt 
early non-objections, and they can also extend the deadline by two 
months if they so wish). Neither has the right to amend the text; 
like all delegated acts, it will be presented on a take-it-or-leave-it 
basis.

The thresholds for a veto are demanding: the Council needs a 
super-qualified majority of 20 Member States representing 65% of 
the EU population, while the EP cannot block unless 353 MEPs (an 
absolutely majority) vote accordingly. 

At present, it appears that the EP offers the best avenue for those 
who would wish to scupper the proposal. On 7 February, the 
Financial Times reported that a growing cohort of MEPs across 

multiple political groups, including on the right, are unhappy with 
the decision to include gas and nuclear. According to leading EPP 
member Markus Ferber, the proposal’s prospects of passing safely 
through the Parliament are “difficult, but not impossible.”

It is fair to say that Taxonomy represents a microcosm of almost 
everything that is wrong with post-Lisbon secondary legislation. 
We have witnessed the preparation of texts in a general 
climate of opacity, involving the consultation of expert groups 
whose work is difficult to track; the circulation of drafts during 
holidays or other inconvenient periods that are not conducive 
to transparent consultation; the disregarding of explicit 
provisions of primary legislation, in particular deadlines which 
are intended to give stakeholders adequate time to prepare for 
new regulatory rules. 
And worst of all, we have seen fundamental, highly political 
elements of the legislative framework being entrusted to 
delegated acts, which under the Treaties are supposed to 
address only “non-essential” aspects of EU laws. 
Last month, S&D MEP Paul Tang complained that the 
Commission is “using the back door of a delegated act to push 
this through.” Yes Paul, but it was you and your friends in the 
European Parliament who provided the key to that door in the 
first place when you (together with the Council) set down the 
mandate in the primary act!

Editorial continued from page 1

indebted countries (with France on top) cannot pay the interest 
on their now-unmanageable debts. Economic disintegration will 
mean the EU fragmenting into several parts. 
I also fear that the Russia-Ukraine war will bring the founding EU 
states closer together, de facto relegating the newer states to an 
inferior level. The Franco-German alliance could be strengthened 
on the surface, but would be quickly undermined by, among 
other major factors, the gaps in economic competitiveness 
between the two countries. 
We can imagine that the future leadership of Europe will emerge 
not from a supreme leader (a kind of “Macron Imperator”!) 
but more modestly from a series of projects supported by a 
Directory of Member States and implemented by reformed EU 
Institutions. Since the timing is right, let’s make use of the on-
going Convention on the Future of Europe. It needs to show 
pragmatism and, in the words of Danton, “audacity, audacity 
and more audacity.”
All of this could have been written years, months, or even a few 
days ago… Time marches on, nothing is being done, and things 
are getting worse. This is urgent. The House of Europe is on fire.

Daniel Guéguen*
Professor at the College of Europe

Visiting fellow at Henley Business School
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Back in April 2016, the Commission adopted a measure via the 
Regulatory Procedure with Scrutiny (RPS) setting maximum 
emission limits for nitrogen oxides emanating from light passenger 
and commercial vehicles during Real Driving Emission (RDE) tests. 
Introduced in response to the Volkswagen scandal, the reform was 
intended to close the loopholes that had allowed manufacturers to 
understate the emissions from their vehicles.

The cities of Brussels, Paris and Madrid reacted to these new 
standards by launching an action for annulment before the EU 
Courts, alleging that the Commission was not entitled to deviate 
from the “Euro 6” standard set down in the relevant legislation.

In its December 2018 judgment, the General Court agreed with 
the three applicants and annulled the crucial provision of the 
text. The judges found that Commission had in effect amended an 
“essential element” of the basic Regulation (something only the 
European Parliament and Council as legislator are entitled to do) 
by applying “correction coefficients” to address supposed technical 
uncertainties in the RDE tests. Three appeals were lodged against 
that ruling, by the Commission, the German government and the 
Hungarian government respectively. 

On 13 January 2022, the Court of Justice upheld the appeals on the 
grounds of admissibility rather than substance, essentially finding 
that the cities of Brussels, Paris and Madrid did not have the 
necessary standing to take the original action. The General Court 
was deemed to have interpreted the Type Approval Regulation 
2007/43/EC too broadly in order to support the conclusion that 
the cities were “directly concerned” by the act in question. The 
Court of Justice therefore set aside the General Court ruling.

The latest decision shows that, even under the relaxed rules 
introduced by the Lisbon Treaty with regard to “regulatory acts”, 
it is by no means straightforward for applicants to prove that they 
enjoy the necessary standing to challenge secondary legislation.  

COURT OF JUSTICE

EU’s top court overturns annulment of emission limit standards
Secondary legislation made a return to the legal arena last month as the Court of Justice upheld an appeal against a ruling 
of the General Court which, three years previously, rebuked the Commission for regulating an essential element of the EU 
type approval legislation.  
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Often the only thing certain about comitology is its uncertainty. 
Last month, the Commission submitted a draft implementing 
act to the REACH Committee proposing to classify the chemical 
resorcinol as a substance of very high concern (SVHC) due to its 
ability to act as an endocrine disruptor. The draft was tabled for 
vote via the written procedure, i.e. electronically, with a 2-week 
deadline set down.

By the time the written procedure closed on 27 January, a total 
of 19 Member States had opted to support the proposal, while 5 
abstained and 3 said no. Almost immediately, reports began to pop 
up across the internet claiming that resorcinol was now listed as an 
SVHC because opposing Member States had failed to assemble a 
“blocking minority” (which, under the Treaties, requires at least 4 
countries against).

However, the Commission subsequently had to clarify that, in fact, 
the result was a “no opinion” because the combination of no’s 
and abstentions meant that a qualified majority in favour could 
not be attained. The 19 Member States represented only 54% of 
EU population, falling short of the necessary 65% threshold. The 
draft therefore cannot be adopted in its current form and the 
Commission has to decide what to do next (e.g. submitting an 
amended draft).

Cases like this (and many before it, in particular glyphosate) 
show that a decision to abstain can have a significant impact on 
comitology votes, such as preventing clear outcomes. The 2017 
reform proposal floated the possibility of treating abstainers as 
non-participants, but Member States are unlikely to accept giving 
up this important power.  

https://curia.europa.eu/jcms/upload/docs/application/pdf/2018-12/cp180198en.pdf
https://curia.europa.eu/jcms/upload/docs/application/pdf/2022-01/cp220002en.pdf
https://ec.europa.eu/transparency/comitology-register/screen/documents/075559/3/consult?lang=en

