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EDITORIAL

Taxonomy jargon, George Orwell 
and Newspeak
Opposition from Member States and civil society means 
the draft delegated act will be revised. But the Commission 
needs to add an educational dimension if it wants to 
convince the real economy of Taxonomy’s validity.

In his novel 1984, George Orwell wrote of “Newspeak”, a 
language invented as a tool of domination. The principle of 
newspeak is that by reducing the words of a language, you 
reduce the ability of people to think, thus making impossible 
the expression of subversive ideas and criticism. That is exactly 
what we have with Taxonomy!

Not much vocabulary, but lots of words and phrases

I was struck by the volume of the various Taxonomy documents: 
across the delegated act, its annexes and the FAQs, over 1,000 
pages in total! The more I read them, the less I understood.  
I felt powerless in the face of a bureaucratic deluge. In effect, 
I was witnessing a case of Newspeak: something theoretical, 
virtual and totally incomprehensible.

Worse still, all of these documents were published in only one 
language: English. This is completely unacceptable when such 
an important and controversial issue is at stake. Of course, 
translating 500 pages into 24 languages would be a challenge, 
but the solution is simple: just be shorter, less technical, and 
more conceptual.   

Everything is set up in a way that makes any general critique of 
the Taxonomy draft impossible, and any criticism of the ‘details’ 
gets drowned out in the mass of other criticisms without any 
hope of changing the overall direction.

Take the problem back to basics : explain the why and the 
who in simple terms.

But every cloud has a silver lining. A journalist before her 
political career, the new Commissioner for financial services 
Mairead McGuinness will no doubt be concerned with the 
methodology of the file and its ‘educational’ dimension. Her 
task is to ensure that the Taxonomy draft has a link with the 
real economy. To achieve this, many aspects have to be brought 
back to square one, in particular by creating transparency and 
a climate of trust between DG FISMA and the non-financial 
economic sectors. To achieve that, we need time. 

The deadline for entry into application of the first of the 
Taxonomy delegated acts – 1 January 2022 – has no validity. 
Regulation should be qualitative, not quantitative; useful, not 
punitive. In this period of pandemic and relaunching the EU 
economy, Taxonomy is not urgent. Let’s take the time to adapt 
a system that is significant in its objective, but inconsistent 
in its details, in order to make an instrument that is practical 
for businesses in their long journey towards a decarbonised 
economy. Less words, more substance: that is the key!
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According to the Taxonomy 
Regulation 2020/852, the 
Commission is empowered to 
adopt delegated acts setting 
out “technical screening 
criteria” intended to give 
businesses and investors an 
EU-wide classification system, 
or taxonomy, for identifying 
those financial products which 
promote environmentally 
sustainable activities. 

Viewed as a key element of the EU’s goal of carbon neutrality 
by 2050, the criteria will determine when an economic activity 
makes a “substantial contribution” or does “significant harm” 
to six specific objectives, including transition to the circular 
economy, reducing pollution and protecting biodiversity.

With regard to the taxonomy for two objectives – climate 
change mitigation and climate change adaptation – the 
Commission published its draft delegated act on 20 November 
2020, submitting it for the customary four-week consultation. 
By the time the window closed at midnight on 18 December, a 
staggering 46,591 comments had been received, testament to 
the measure’s significance.

While the majority of individual comments appear to be broadly 
supportive, the content of the draft has provoked backlash from 
a number of quarters. Ten Member States mostly from eastern 
or southern Europe (including Poland, Hungary and Greece) 
have submitted a “non-paper” to the Commission criticising 
the failure to include natural gas as a “transition fuel.” Various 
other national officials, industry representatives and MEPs are 
concerned that the criteria, as currently formulated, would in 
practice allow only a tiny portion of companies to be recognised 
as “sustainable.”

As a result, the Commission (led by DG FISMA) has had to delay 
adoption of the final text and revisit fundamental aspects of the 
draft, as well as engage in consultations with the Member State 
Expert Group on Sustainable Finance. At the time of writing, a 
new version of the delegated act has yet to be published.

Dangerous legal territory?

Those who have read the Taxonomy Regulation will no doubt 
be aware that all the delegated acts envisaged therein are 
subject to specific deadlines. They will also have noticed that 
the delegated act currently under preparation – taxonomy 
for climate change adaptation and mitigation – was supposed 
to have been adopted by 31 December 2020, with entry 

into application scheduled for 1 January 2022. This adoption 
deadline has been missed.

The Berlaymont has found itself in similarly perilous territory 
before, most notably in the case of endocrine disruptors which 
readers may recall. The 2012 Biocides Regulation required the 
adoption of scientific criteria via delegated act by 13 December 
2013. Due to its sensitivity, the Commission decided to disregard 
the deadline and carry out an impact assessment. The Swedish 
government took exception to this delay, launching a case 
before the EU General Court which, in December 2015, found 
the EU executive guilty of a failure to act since the obligation to 
adopt the delegated act was “clear, precise and unconditional.”

It could be argued that the relevant provisions of the Taxonomy 
Regulation are just as clear and unconditional. However, the 
chances of a similar legal action on the pending delegated act 
are admittedly less acute, as it appears that the Commission is 
committed to getting the measure adopted within the coming 
weeks. 

Nevertheless, the current delay may well have real-world 
commercial implications. As noted above, the delegated 
act was not intended to begin applying until a year after its 
adoption. The rationale for this, set out in Recital 57 of the 
basic Regulation, is to allow affected stakeholders 12 months 
to “familiarise themselves with the criteria” and “prepare for 
their application.” Given the failure to adopt by end of 2020, 
the knock-on effect will be to render this grace period obsolete.

Such regulatory snafus have occurred before at EU level, 
particularly in the area of financial services (e.g. PRIIPs, 
Insurance Distribution). In those cases, the Commission 
responded by proposing a targeted amendment to push back 
the application date of the relevant measures. As the clock 
continues to tick, the same course of action should not be ruled 
out for taxonomy. 

For Your Information
The technical screening criteria for the other four objectives 
laid down in the Taxonomy Regulation will likely be contained 
in a separate delegated act to be drafted later this year. The 
adoption deadline for this measure is 31 December 2021, 
with application scheduled for 1 January 2023. 
In addition, DG FISMA is preparing a delegated act that 
will require large listed companies, banks and insurance 
companies to publish information on how, and to what extent, 
their activities align with “environmentally sustainable” 
activities identified under Taxonomy. The basic regulation 
requires adoption by 1 June 2021.

ENVIRONMENT

Commission under pressure on taxonomy delegated act
As the implementation of a key piece of climate legislation gathers pace, a familiar problem rears its head. In setting down 
the classification for sustainable ‘green’ investments, the EU executive is finding it a challenge to balance its obligation to 
respect legal deadlines with the need to satisfy a broad range of stakeholders. 
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The background to last month’s fiasco 
should be familiar by now. Following 
a dispute with AstraZeneca over the 
delayed delivery of the latter’s Covid-19 
vaccine, Commission President Ursula 
von der Leyen, with the support of leading 
Member States, decided to stamp her 
authority on European pharmaceutical 
companies by establishing a “temporary 
transparency and authorisation 
mechanism”. 

The goal is to ensure that (with certain exceptions) any export 
outside the EU of Covid-19 vaccines covered by an Advance 
Purchase Agreement with the Union would be subject to prior 
notification and authorisation granted by competent Member 
State authorities. The scheme is planned to apply from  
30 January until 31 March 2021.

The Implementing Regulation, adopted by the Commission 
on 29 January, caused immediate furore due to a provision in 
which the Commission declared an intention to invoke Article 
16 of the Northern Ireland Protocol, effectively re-establishing 
controls at the Irish border for the purpose of this scheme. 
Readers will recall that the avoidance of border controls on the 
island of Ireland was a key plank of the EU’s Brexit negotiating 
strategy. 

Within minutes, Brussels insiders and journalists began posting 
screenshots on Twitter of the offending article. Realising its 
error, the Commission hastily withdrew the measure and on 
the same afternoon adopted a new version, this time with no 
mention of the Protocol. But the horse had already long bolted 
from the stable.

All in all, the episode served as a lesson in how not to regulate. 
The Irish Government was apparently not aware that the 
Protocol had been invoked. Confusion reigns as to which 
Cabinet or Directorate-General was responsible for inserting 
the controversial provision. UK-EU relations have soured as a 
result, and the long-term implications for the Protocol remain 
highly uncertain.

Some might ask how such a far-reaching text could appear 
seemingly out of nowhere, with little to no advance warning. 
The answer lies in a quirk of post-Lisbon comitology known 
as the urgency procedure. Regulation 182/2011 recognises 
that the Commission is in certain cases entitled to adopt 
“immediately applicable implementing acts” without the need 
to submit the draft to a comitology committee of Member State 
experts for prior discussion and vote.

Use of the urgency procedure is hedged with several conditions:

•  Firstly, such a facility has to be envisaged in the relevant 
legislation. In this case, the EU executive relied on Article 5 
of the Export Controls Regulation 2015/469. 

•  Secondly, the measure cannot remain in force for more than 
6 months, although the basic act can provide for a shorter 
period. In this case, the 2015 Regulation sets a maximum 
application period of 6 weeks, after which the Commission 
may propose an extension.

•  Thirdly, within 14 days of adoption, the Commission must 
submit the implementing act to the relevant comitology 
committee (in this case, the Committee on Safeguards and 
Common Rules for Exports). If the Committee votes by 
qualified majority against the measure, the Commission 
must repeal it immediately. 

These controls, however, do not really compensate for the lack of 
notice in the drafting phase (which, admittedly, is inherent in the 
process). Implementing acts subject to the urgency procedure 
are not recorded on the Comitology Register or Delegated 
Acts Register before adoption. Prior consultation with specific 
Member States may take place, but in a purely informal setting. 

Moreover, this upstream opacity is exacerbated by new modes 
of working in the post-Covid world. With public health guidelines 
advising against physical meetings, much interaction and 
decision-making has migrated online; in the EU bubble, this has 
meant an exponential rise in the use of the written procedure. 
Drafts and other documents are circulated electronically, with 
tight deadlines for response (silence is normally treated as a 
tacit ‘yes’). Perhaps lost in the daily flurry of emails, the ill-fated 
text of 29 January was allowed to slip through the net without 
sufficient scrutiny.

All of these factors coalesced to bring about an almighty 
regulatory debacle, the kind that will not do much to inspire 
public trust in EU decision-making.

Covid-19 and Comitology
The pandemic has impacted on secondary legislation in 
more ways than one. Certain files have regrettably – if 
understandably – fallen down the list of priorities. Most 
notably, the key topic of Lisbonisation, which involves 
aligning over 100 pre-Lisbon legislative acts to the post-
Lisbon framework of delegated acts, has been put on the back 
burner. After initial technical trilogues between Council and 
European Parliament officials in January and February 2020, 
no further progress has been made in the past 12 months.

COVID TIMES

Implementing act on vaccine exports creates political storm 
The recent attempts by the Commission to control the EU’s supply of Covid-19 vaccines, in addition to being a colossal 
blunder, have shone a light on the highly opaque process of post-Lisbon comitology, especially when urgent circumstances 
require fast-track adoption.
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The EU branch of Transparency International (TI) is renowned 
for keeping a watchful eye over the Union decision-making 
process and rooting out any hint of corruption or opacity. 
Last month they stepped up the pressure by publishing a trio 
of detailed reports, each taking stock of the present level of 
transparency within the European Commission, European 
Parliament (EP) and Council respectively. The reports are a 
follow-up to a previous wide-ranging assessment carried out 
by TI back in 2014.

The reports pull no punches in their evaluation of current 
institutional practices. Whether on meetings with lobbyists, 
revolving doors or access to documents, a consistent theme 
emerges: many improvements have been made in the past 
seven years, but there is plenty more that must be done.

Naturally, the Newsletter was interested to read the section 
of the ‘Commission’ report dealing with delegated and 
implementing acts. TI correctly notes that the increased 
politicisation and public attention surrounding certain 
‘comitology’ files means there is a greater corresponding 
need for transparency and independence (i.e. no conflicts of 
interest) throughout the process. In this sense, they welcome 

the introduction of 4-week consultations on draft measures as 
well as the Delegated Acts Register.

However, they flag several issues at the level of the famous 
comitology committees: 

•  Many documents submitted to the Member State officials 
who make up these committees are confidential and not 
subject to disclosure on the Comitology Register.

• Country-by-country voting records are never provided. This 
undermines accountability, since citizens cannot find out 
how their government voted on an issue.

•  Participants lists for meetings note only the entity 
represented, not the name of the Member State official.

•  In such meetings, the ‘summary record’ (a sort of slimmed-
down minutes) does not disclose the identity of Member 
States which make remarks or reservations. 

The report sees the same concerns applying to Expert 
groups (the counterpart of comitology committees) where 
draft delegated acts are discussed with national experts in 
considerable secrecy. 

To make the secondary legislation system easier for the public 
to follow, TI recommends “automatic, timely and standardised” 
publication of meetings, agendas, participants and summaries 
of meetings. They also call for a streamlining of the delegated 
act process which is made “uneven and complex” by the 
continued existence of the Regulatory Procedure with Scrutiny 
(thus reflecting the unfinished task of ‘Lisbonisation’). 

The recommendations in respect of trilogue negotiations 
(which take place during the legislative procedure) are also 
noteworthy, in that they demand a sea change compared to 
current practice: timely publication of agendas, participant 
lists and four-column documents in advance of every trilogue 
meeting, as well as meaningful summaries after said meetings. 

COMITOLOGY PROCEDURES

Leading NGO calls for more transparency in secondary legislation

EPPA IS EQUIPPED TO ASSIST YOU 
IN ALL DIMENSIONS OF 

EUROPEAN DECISION-MAKING

POLICIES. PROCEDURES. NETWORKS.  
TRAINING. COMMUNICATION. FUNDING.
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